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Indep. Sch. Dist., http://southhills.fwisd. o r g / f i l e s /_ A I D M C _ / 0 a b 6 e 0 0 f 2 b 1 8 2a263745a49013852ec4/hs_southhills_13-14rc.pdf (last visited Oct. 27, 2015 Although the case at bar concerns undergraduate admissions, amici recognize that each law school's ability to admit a strong and diverse entering class is directly tied to the pool of available college graduates. Both Professors Pleasant and Harpalani have ser ved on the SLS Admissions Committee and thus have direct experience with admissions procedures in higher education. Both also have a long history of involvement in diversity-related initiatives at various educational institutions. Therefore, Professors Pleasant and Harpalani are fully aware that this Court's decision could have larger ramifi cations for racial diversity in higher education. Accordingly, amici respectfully request that this Court (1) recognize that reliance on racial isolation in Texas public high schools is a perverse means to attain numerical diversity; (2) affi rm the educational benefi ts of diversity among and within racial groups; (3) acknowledge that universities need to use race to attain these educational benefi ts because of racial inequality and disparities in American society; and (4) fi nd that less reliance on race in admissions is a constitutional virtue, which indicates university's serious intent to eventually transition to raceneutral admissions policies when feasible.
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SUMMARY OF ARGUMENT
This Court has repeatedly ruled that universities have a compelling interest in the educational benefi ts of student body diversity. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 311-12 (1978) (Powell, J., concurring); Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411 , 2418 (2013 (quoting Grutter v. Bollinger, 539 U.S. 306, 325 (2003) ). Petitioner alleges that Texas's Top Ten Percent Law alone allows the University of Texas at Austin (UT) to admit a class that is suffi ciently diverse to achieve its compelling interest. The Top Ten Percent Law grants automatic admission to the top graduating students (originally the top 10% of graduating class) at each public high school in Texas. Tex. Educ. Code § 51.803 (1997) (amended 1999, 2007, 2009 & 2015) . However, UT has determined that this is not the case and that it needs to use a supplemental race-conscious policy to attain the educational benefi ts of diversity.
The question before this Court is one of great signifi cance for higher education. Can UT employ race as one, fl exible factor in evaluating applicants applying via its holistic admissions policy, to achieve its compelling interest in diversity, when UT admits the majority of its entering class via Texas's Top Ten Percent Law? The Court of Appeals for the Fifth Circuit answered yesrejecting Petitioner's argument and upholding UT's raceconscious admissions policy. This Court should affi rm the Fifth Circuit's ruling for four reasons.
First, recent data illustrate that the Top Ten Percent Law relies on racial isolation in public schools to achieve numerical racial diversity at UT. Law with a race-conscious holistic policy, the result would be perverse and insuffi cient: UT would depend on racial isolation in Texas schools to attain numerical representation of minority and would not achieve its compelling interest in student body diversity.
Second, this Court should defer to UT's fi nding that it needs to supplement the Top Ten Percent Law with a race-conscious policy to attain the educational benefi ts of qualitative diversity (i.e., diversity within racial groups). Brief for Respondents at 34, Fisher v. Univ. of Tex. at Austin, No. 14-981 (Oct. 26, 2015) . While UT may attain some numerical representation of minority students via the Top Ten Percent Law, reliance on the Top Ten Percent Law alone will "preclude [UT] from conducting the individualized assessments necessary to assemble a student body that is not just racially diverse, but diverse along all the qualities valued by the university." Id. at 41. Additionally, this Court gives deference to a university's expertise and principled reasons for pursuing student body diversity as part of its own educational mission. Fisher, 133 S. Ct. at 2419 (citing Grutter, 539 U.S. at 328-30).
UT has principled reasons for pursuing qualitative diversity as part of its educational mission. Data indicate that Black and Hispanic students admitted under the Top Ten Percent Law are very likely to have attended racially segregated schools and to be economically disadvantaged. UT needs to enroll Black and Hispanic students from different backgrounds-with a "variety of viewpoints"-to attain the educational benefi ts of diversity noted by this Court: breaking down racial stereotypes, reducing racial isolation, and facilitating cross-racial understanding. Grutter, 539 U.S. at 319-20. Moreover, qualitative diversity helps to enforce this Court's narrow tailoring requirements, because universities must conduct "a highly individualized, holistic review of each applicant's fi le, giving serious consideration to all the ways an applicant might contribute to a diverse educational environment." Id. at 309. As such, qualitative diversity is the glue that holds Grutter and Fisher's compelling interest and narrow tailoring prongs together.
Third, contrary to the discussion at the last oral argument before this Court, the attainment of a critical mass of minority students is not the proper end point for race-conscious admissions. See Transcript of Oral Argument at 47-50, Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411 (2013 . Because critical mass varies between universities and is diffi cult to quantify, it does not work well, for narrow tailoring purposes, as the end point of race-conscious admissions policies. Further, if race-conscious policies were necessary to obtain a critical mass, it follows logically that this critical mass would dissipate if universities stopped using them. Universities must maintain critical mass, not simply attain it.
Rather than attainment of critical mass, the proper end point for race-conscious admissions is the elimination of academic disparities by race, which are rooted in America's longstanding racial inequality. While diversity and its educational benefi ts are the compelling interest that justify use of race in the university admissions process, the need to use race to achieve this compelling interest is predicated heavily on such racial disparities. This Court has recognized that while "race should not matter; the reality is that too often it does." Parents Involved, 551 U.S. at 787 (Kennedy, J., concurring). Consequently, it is only when racial disparities have been eliminated that universities will no longer need to use race to achieve their compelling interest in diversity.
Fourth, contrary to Petitioner's argument, race cannot be too small of an admissions factor to be constitutional. See Brief for Petitioner at 46-47, Fisher v. Univ. of Tex. at Austin, No. 14-981 (Sept. 3, 2015) . UT's reduced reliance on race in its admissions process is actually a constitutional virtue. Less reliance on race indicates a university's serious intent to eventually transition to raceneutral admissions policies when feasible. This Court has stated that universities should gradually replace raceconscious policies with race-neutral alternatives "as they develop." Grutter, 539 U.S. at 342. Universities cannot end race-conscious policies all at once. Rather, they will reach the end point gradually. Consequently, a university's use of race will at some point be small, but still constitutional.
For the reasons set forth above, this Court should affi rm the Fifth Circuit's judgment.
ARGUMENT I. R ACI A L ISOL ATION I N SCHOOLS IS A PERVERSE AND INSUFFICIENT MEANS TO ATTAIN DIVERSITY IN HIGHER EDUCATION.
Texas's Top Ten Percent Law relies on racial isolation in public schools to achieve numerical racial diversity at the University of Texas at Austin (UT). In addition to a university's compelling interest in student body diversity, this Court has recognized a compelling interest in avoiding and eliminating racial isolation. If this Court rules for Petitioner, the result would be perverse: UT would essentially depend on racial isolation in Texas schools to attain diversity. The contradiction in values here should not escape the Court's attention.
A. This Court recognizes a compelling interest in eliminating racial isolation and segregation.
Through its past and recent rulings, this Court has long acknowledged that while "race should not matter; the reality is that too often it does." Parents Involved in Community Schools v. Seattle School Dist. No. 1, 551 U.S. 701, 787 (2007) (Kennedy, J., concurring) . In addition to repeatedly affi rming a university's compelling interest in the educational benefi ts of student body diversity, this Court recognizes that " [a] If this Court rules for Petitioner and eliminates UT's ability to supplement the Top Ten Percent Law with a raceconscious holistic policy, the result would be perverse and insuffi cient. UT would have to depend on racial isolation in Texas schools to attain numerical representation of minority students and would not achieve its compelling interest in student body diversity. See also infra Part II.
B. Under Texas's Top Ten Percent Law, UT
primarily admits Black and Hispanic students from impoverished, racially isolated high schools.
The Top Ten Percent Law grants automatic admission to the top graduating students (originally the top 10% of graduating class) at each public high school in Texas. Tex. Educ. Code § 51.803 (1997) (amended 1999, 2007, 2009 & 2015) . While the Top Ten Percent Law does yield some numerical racial diversity at UT, recent data illustrates that this yield is contingent on de facto racial segregation in Texas public schools. Racially isolated schools are the major reason that UT attains racial diversity via the Top Ten Percent Law, because if a high school's graduating class is almost exclusively Black and Hispanic, it follows that the top students in that class are also predominantly Black and Hispanic. Moreover, the data show that Black and Hispanic students admitted under the Top Ten Percent Law are also very likely to be economically disadvantaged. (2014) . This Court should not require UT or any other university to depend on racial isolation and segregation to achieve numerical diversity.
II. UNIVERSITIES NEED TO USE HOLISTIC, RACE-CONSCIOUS ADMISSIONS POLICIES TO PURSUE QUALITATIVE DIVERSITY AS PART OF THEIR EDUCATIONAL MISSIONS.
This Court has repeatedly ruled that the educational benefi ts of student body diversity are a compelling state interest which can justify a university's use of race in admissions . (2003)). Qualitative diversity (i.e., diversity within racial groups) inherently promotes the educational benefi ts articulated by this Court, as it serves to break down racial stereotypes, reduce racial isolation, and facilitate cross-racial understanding. Grutter, 539 U.S. at 319-20.
Additionally, this Court gives deference to universities' expertise in determining how student body diversity relates to their own educational missions. Fisher, 133 S. Ct. at 2419 (citing Grutter, 539 U.S. at 328-30). A university's educational mission can incorporate qualitative diversity, because "failing to account for the differences between people of the same race" undermines our nation's aims towards equality and engaged citizenship. A. Universities need to make individualized assessments to attain qualitative diversity.
UT cannot attain qualitative diversity in its student body via the Top Ten Percent Law. The Top Percent Law admits students based solely on class rank and does not allow UT to assess other important qualities that it seeks in its student body. Although it attains some numerical representation of minority students by this means, reliance on the Top Ten Percent Law alone will "preclude [UT] from conducting the individualized assessments necessary to assemble a student body that is not just racially diverse, but diverse along all the qualities valued by the university." Grutter, 539 U.S. at 340. Justice Powell's opinion in Bakke vividly illustrates the importance of individualized review of applicants, in relation to qualitative diversity:
[An] Admissions Committee, with only a few places left to fi ll, might fi nd itself forced to choose between A, the child of a successful black physician in an academic community with promise of superior academic performance, and B, a black who grew up in an innercity ghetto of semi-literate parents whose academic achievement was lower but who had demonstrated energy and leadership as well as an apparently abiding interest in black power. If a good number of black students much like A but few like B had already been admitted, the Committee might prefer B; and vice versa. Bakke, 438 U.S. at 324 (Powell, J., concurring). 525-26 (2012) . Qualitative diversity thus connects a university's compelling interest in the educational benefi ts of diversity with individualized review of applicants-which is the hallmark feature of a narrowly-tailored race-conscious admissions policy. Grutter, 539 U.S. at 337.
B. Qualitative diversity has educational benefi ts.
This Court has held that universities receive deference in determining their own diversity-related educational goals if "there is a reasoned, principled explanation for the academic decision. " Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411 , 2413 -14 (2013 . UT has principled reasons for pursuing qualitative diversity as part of its educational mission. In fact, these reasons parallel the educational benefi ts of diversity as articulated by this Court in Grutter and Fisher.
Grutter noted that when a university's student body includes suffi cient numbers of minority students with different perspectives and experiences, "racial stereotypes lose their force because nonminority students learn there is no 'minority viewpoint' but rather a variety of viewpoints among minority students." Grutter, 539 U.S. at 319-20. By emphasizing the "variety of viewpoints" within each minority group, Grutter recognized qualitative diversity as part of a university's compelling interest in the educational benefi ts of diversity. Harpalani, Diversity Within Racial Groups, supra, at 477-78 (2012) . Fisher reiterated these principles, emphasizing "enhanced classroom dialogue and the lessening of racial isolation and stereotypes" as educational benefi ts related to a university's compelling interest in diversity. Fisher, 133 S. Ct. at 2418. Thus, this Court has repeatedly underscored the educational benefi ts that UT seeks through its pursuit of qualitative diversity.
Moreover, these benefi ts are particularly applicable for UT's race-conscious admissions policy. UT seeks to break down racial stereotypes by admitting more Black and Hispanic students "from a diversity of backgrounds, with a diversity of experiences," who have "demonstrated an ability to cross racial barriers . . . ." Brief for Respondents at 30, Fisher v. Univ. of Tex. at Austin, No. 14-981 (Oct. 26, 2015) . Most Black and Hispanic students admitted under the Top Ten Percent Law have attended highly segregated schools in impoverished neighborhoods. Id. at 33; see also supra Part I.B. Conversely, their counterparts admitted under the holistic, race-conscious policy have different perspectives and experiences. UT's race-conscious admissions policy helps to dispel the common stereotype that all Black and Hispanic students come from impoverished, segregated communities. The policy helps attain the goal of enrolling students of the same racial group with a "variety of viewpoints." Grutter, 539 U.S. at 319-20.
Moreover, in addition to breaking down racial stereotypes, qualitative diversity provides social support for minority students by reducing their feelings of isolation on campus. Black and Hispanic students from affl uent schools help their peers from impoverished schools adjust to elite universities. Vinay Harpalani, Narrowly Tailored but Broadly Compelling: Defending Race-Conscious Admissions After Fisher, 45 Seton Hall L. Rev 761, 822 (2015) . These students have gained experience navigating elite educational environments-a process that requires not only academic merit, but also social skills and cultural knowledge. Student peers may also provide support at social events and in residence halls, when other university services may not be readily available. Id. Thus, in both academic and social settings on campus, minority students from more privileged schools can guide their less privileged minority peers in gaining relevant social knowledge and negotiating the challenges of a novel, elite educational environment.
C. Qualitative diversity ensures that universities
will consider non-racial diversity factors along with race.
A university's pursuit of qualitative diversity also helps to ensure that its race-conscious admissions policy 20 is narrowly tailored to its compelling interest. This Court has repeatedly held that the compelling interest that justifi es a university's use of race in admissions is not "simple ethnic diversity" but rather the educational benefi ts accrued from "student body diversity" which "encompass[ ] a . . . broad[ ] array of qualifi cations and characteristics of which racial or ethnic origin is but a single though important element." Grutter, 539 U.S. at 325 (quoting Bakke, 438 U.S. at 315); Fisher, 133 S. Ct. at 2421 (quoting Bakke, 438 U.S. at 315). Universities must "adequately ensure [] that all factors that may contribute to student body diversity are meaningfully considered alongside race in admissions decisions." Grutter, 539 U.S. at 337.
By its very nature, the pursuit of qualitative diversity ensures that universities meet this requirement. The only way to attain qualitative diversity is to look at "factors that . . . contribute to student body diversity . . . alongside race." Id. Unlike a racial quota or a mechanical point system, qualitative diversity cannot be attained by merely identifying the race of applicants and mechanically applying that information. Harpalani, Diversity Within Racial Groups, supra, at 495. Rather, universities must use a holistic admissions process with individualized review, and, in the pursuit of qualitative diversity, ensure that "admissions committees [] consider factors besides race and [] treat applicants of the same race differently based on non-racial factors." Id. (citing Grutter, 539 U.S. at 309).
Qualitative diversity is more than just the racial balancing. Fisher, 133 S. Ct. at 2413-14. The very purpose of qualitative diversity is to achieve diversity within racial groups, rather than simply obtaining particular numbers or percentages of each racial group. In fact, there is no particular number or percentage of a racial group that can ensure qualitative diversity, and thus no concern regarding the racial quotas proscribed by this Court. Grutter, 539 U.S. at 334; Regents of Univ. of Cal. v. Bakke, 438 U.S. 265 (1978) .
In these ways, qualitative diversity as a goal actually helps to enforce this Court's narrow tailoring requirements, because it necessitates that universities conduct "a highly individualized, holistic review of each applicant's file, giving serious consideration to all the ways an applicant might contribute to a diverse educational environment." Grutter, 539 U.S. at 309. As such, qualitative diversity is the glue that holds Grutter and Fisher's compelling interest and narrow tailoring prongs together. Harpalani, Diversity Within Racial Groups, supra, at 494-95.
III. ELIMINATION OF RACIAL DISPARITIES, NOT CRITICAL MASS, PROVIDES AN END POINT FOR RACE-CONSCIOUS ADMISSIONS
According to Grutter, "race-conscious policies must be limited in time. " Grutter v. Bollinger, 539 U.S. 306, 342 (2003) . The Court has never explicitly required universities to articulate an end point when they will no longer use race in the admissions process, and to have a plan for reaching that end point. Nevertheless, the end point of race-conscious admissions policies came up in oral argument before this Court. Transcript of Oral Argument at 47, 80, Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411 (2013 . The discussion then focused on 22 the attainment of a critical mass of minority students-a point when minority students no longer feel isolated or like spokespersons for their race. Id. at 47-50. However, rather than attainment of critical mass, the proper end point for race-conscious admissions is the elimination of academic disparities by race. Harpalani, Broadly Compelling, supra, A. Critical mass is part of the compelling interest in student body diversity, not the narrow tailoring test.
Properly understood, critical mass is part of the compelling interest in student body diversity: the educational goal that justifi es race-conscious admissions. Grutter directly tied the notion of critical mass to the educational benefi ts of diversity, noting that by enrolling a critical mass of underrepresented minority students, universities can "promote[ ] 'cross-racial understanding,' break down racial stereotypes, and 'enable[ ] [students] to better understand persons of different races." Grutter, 539 U.S. at 330. To attain these goals, universities must also ensure that minority students "do not feel isolated or like spokesperson for their race." Id. at 319.
As such, critical mass is not just the enrollment of a particular number of minority students (although such numbers are certainly relevant), but rather the creation of a campus climate where universities can attain the educational benefi ts of student body diversity. Harpalani, Broadly Compelling, supra, at 782. Critical mass can vary between universities based on local demographics and the given institution's history and educational mission. Harpalani, Diversity Within Racial Groups, supra, at 484. Because critical mass varies and is diffi cult to quantify, it is not the measurable end point of race-conscious admissions policies for narrow tailoring purposes. Harpalani, Broadly Compelling, supra, Even if critical mass could be reliably assessed by courts, universities cannot eliminate race-conscious policies all at once, when some magic "critical mass" is obtained. If race-conscious policies were necessary to obtain a critical mass, it follows logically that such a critical mass would dissipate if universities stopped using them, and minority students would once again feel isolated. Id. at 784-85. Race-conscious policies would then be necessary once again.
Universities must maintain critical mass, not simply attain it. For narrow tailoring purposes, the proper end point for race-conscious admissions is not the attainment of critical mass and the educational benefi ts of student body diversity. Rather, the end point derives from the need to use race to attain this goal-which is predicated on racial inequality and academic disparities between minority and non-minority applicants. Id. at 811-12. When such disparities have been eliminated, universities can attain a critical mass of minority students and the educational benefi ts of diversity without needing to use race-conscious admissions policies.
B. Elimination of racial disparities provides a measurable end point for narrow tailoring.
The most logical end point for race-conscious admissions policies goes to the underlying reason that such policies are necessary: academic disparities between minority and non-minority applicants on academic criteria such as grades and standardized test scores. Harpalani, Broadly Compelling, supra, at 811-12. While diversity and its educational benefi ts are the compelling interest that justify use of race in the university admissions process, the need to use race in order to achieve this compelling interest is predicated heavily on racial disparities on such academic criteria. Thomas J. Espenshade & Alexandria Walton Radford, No Longer Separate, Not Yet Equal: Race and Class in Elite College Admission and Campus Life 92-93 (2009) . Academic disparities between minority and non-minority applicants are the main reason that it is necessary for universities to use race as a "plus" factor in admissions. Harpalani, Broadly Compelling, supra, at 809-12. It is only when such disparities have been eliminated that universities will no longer need to use race.
In Grutter, this Court held that narrow tailoring does not require universities to compromise academic selectivity for all students to attain the educational benefi ts of student body diversity. Grutter, 539 U.S. at 340. Implicit in this holding is the recognition that while "race should not matter; the reality is that too often it does. " Parents Involved in Community Schools v. Seattle School Dist. No. 1, 551 U.S. 701, 787 (2007) Future (2014) . Racial disparities on academic admissions criteria are one consequence of this inequality, and the elimination of such disparities and inequality is the only logical end point of race-conscious admissions.
IV. L E S S R E L I A N C E O N R A C E I S A CONSTITUTIONAL VIRTUE, NOT A VICE.
Petitioner incorrectly asserts that race can be too small of an admissions factor to be constitutional. Brief for Petitioner at 46-47, Fisher v. Univ. of Tex. at Austin, No. 14-981 (Sept. 3, 2015) . However, contrary to this assertion, UT's "nuanced and modest" role for race in its admissions process is a "constitutional virtue, not a vice." Brief for Respondents at 36, Fisher, 133 S. Ct. 2411 (No. 11-345) . The Fifth Circuit was correct in fi nding this modest use of race in UT's holistic review to be "its strength, not its weakness. " Fisher v. Univ. of Tex. at Austin, 758 F.3d 633, 656 (5th Cir. 2014) . In fact, less reliance on race indicates a university's serious intent to eventually transition to race-neutral admissions policies, as racial disparities are gradually reduced and universities identify race-neutral alternatives to generate student body diversity.
A. Universities can gradually phase out use of race.
This Court has also stated that universities should gradually replace race-conscious policies with raceneutral alternatives "as they develop. " Grutter v. Bollinger, 539 U.S. 306, 342 (2003) . Grutter recognized that universities cannot end race-conscious policies all at once, when some magic critical mass is obtained. Rather, they will reach the end point gradually, through elimination of racial disparities on academic criteria, and through experimentation with race-neutral alternatives. Id. A logical consequence of this gradual process "is that at some point, a university's use of race will be very small but still constitutional." Harpalani, Broadly Compelling, supra, at 797-98.
Race is already merely "a factor of a factor" in UT's admissions process. Fisher, 758 F.3d at 659. UT also conducts "periodic review" to determine if and how much it needs to use race. Id. at 667. This process is entirely consistent with this Court's narrow tailoring requirements for race-conscious admissions policies.
B. Statistically negligible use of race is impossible
to "smoke out."
Finally, there are other practical problems with Petitioner's contention that a race-conscious admissions policy can have too small of an impact. Absent a university's disclosure that it uses race or some other conclusive evidence, it is the impact of race that ultimately must be detected to enforce any proscription on the use of race. If the impact is too small to be detected, then there can be no enforcement of such a proscription: it makes no sense to "smoke out" statistically negligible use of race. See Harpalani, Broadly Compelling, supra, 798-807.
If a court cannot determine the difference between a race-conscious policy and a race-neutral one, then a constitutional challenge to the policy becomes meaningless. This cannot be a proper reading of this Court's precedents in Bakke, Grutter, and Fisher, and it is not a prudent direction to take for purposes of strict scrutiny. The Fifth Circuit correctly found that Petitioner's claim that UT's race-conscious policy is unconstitutionally small "turns narrow tailoring upside." Fisher, 758 F.3d at 656. C. Even a small increase in the number of minority students can create unique educational benefi ts.
A relatively small number of minority students can meaningfully impact diversity on campus. Brief of the NAACP Legal Defense & Educational Fund, Inc., et al. as Amici Curiae in Support of Respondents at 27-28, Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411 (2013 (No. 11-345) (pointing to research that confi rms that a relatively small increase in the enrollment of minorities has a signifi cant impact because of a multiplier effect). These students may form student organizations, sponsor events related to diversity, and increase representation in majors and programs where minority students are especially underrepresented. See Harpalani, Broadly Compelling, supra, at 798.
Moreover, "the whole point of a holistic admissions policy with individualized review is to identify applicants who will have a significant individual impact on the educational benefi ts of diversity." Id. That is why this Court has repeatedly emphasized that a narrowly tailored race-conscious admissions policy must "ensure that each applicant is evaluated as an individual [.] " Grutter, 539 U.S. at 337; Fisher, 133 S. Ct. at 2418. Grutter and Fisher emphasize individuals over groups precisely because they recognize that some individuals can make a "unique contribution to diversity." Harpalani, Diversity Within Racial Groups, supra, at 503 n.171, 525-26, 532-33 (2012) . And even if race matters for just a limited number of individuals, race-conscious admissions policies can still promote a university's compelling interest in the educational benefi ts of student body diversity.
28
CONCLUSION
For the reasons set forth above, the Fifth Circuit's judgment should be affi rmed. 
